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And must it not also be true that if the property on which the liens 
rested be converted into money and solvent bonds sufficient to pay all 
debts, and the officer defaults as to the money, but the bonds remain, 
then the creditors, without regard to the original priorities, are entitled 
to share pro rata in the amount of the bonds, if there had not been 
any segregation of the money from the bonds, or bonds from the 
money, made in some authoritative and lawful way, or acquiesced in 
by the creditors ? Is there not, in such case, better reason for exclud- 
ing the prior, rather than the subsequent lienors, from sharing in the 
bonds ? Their debts being the first to be paid, the money first col- 
lected was by the deed given them. Surely there is better reason for 
excluding them altogether than for giving them priority. 

The writer is not aware of any direct decision on the questions last 
discussed, but the following cases tend strongly to support the views 
presented: Gill v. Barbour, 80 Va. 11; Staples v. Staples, 24 Gratt. 
245-246; Smith v. Gregory, 26 Gratt. 257-259; Harman v. Davis, 
30 Gratt. 467-469; Davis v. Harman, 21 Gratt. 204. 

W. B. Pettit. 

Palmyra, Va. 



ADVERSARY POSSESSION. 



Some interesting and instructive discussions have from time to 
time appeared in the pages of the Register in regard to adversary 
possession in Virginia. Among the contributors were Mr. H. C. 
McDowell, Jr., Mr. Raleigh C. Minor, Judge F. W. Sims and Mr. 
Paul Pettit. The object sought for was the solution of what is known 
as the "open question" in Virginia. 

This "open question " has been thus stated : 

"Does the adverse possession of a claimant under a junior title extend to his 
whole tract, or only to the extent of his enclosures, where there are conflicting 
grants or deeds of land causing an interlock ; the claimant under the elder title 
being in actual possession of a part of his land, outside of the interlock, when the 
claimant undei the junior title entered upon and took actual possession of a part 
of the interlock, claiming title to the whole extent of his boundary ? " 

The Virginia statute pertinent to this question reads : 

"In controversies affectiug real estate, possession of part shall not be construed 
as possession of the whole, when actual adverse possession thereof can be proved." 
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And from this statute the following corollary was deduced : 
"Possession of part shall be construed as possession of the whole, when no act- 
ual adverse possession thereof can he proved." 

Mr. Paul Pettit attacked this corollary with much force. He argued 
that it was a plain non sequitur, and uses the following symbolic illus- 
tration : 

Let (a) = Possession of part when there is actual adverse posses- 
sion ; 

(b) = Possession of part when there is no actual adverse pos- 

session ; and 

(c) = Possession of the whole. 

If the corollary be a proper and logical deduction, he argues that the 
following absurd proposition would be the result : 

(a) is not = (c), 
therefore (b) = (c). 

After this redudio ad absurdum he dismisses the corollary from his 
consideration. 

It is admitted, that the corollary cannot be deduced from the statute 
by the strict and immutable laws of mathematics and logic, but is it 
not a fair inference from the statute in question ? Let us see. 

A friend says, " I do not intend to go to Richmond tomorrow, if it 
rains." The plain inference from this language is that he does intend 
to go if it does npt rain. But let us apply Mr. Pettit' s logic: 

Let (a) = Going to Eichmond if it rains ; 

(b) = Going to Richmond if it does not rain ; and 

(c) = His intention. 

From the original proposition we get : 
(a) is not = (c), 
and from the inference : 

therefore (b) = (c). 

As Mr. Pettit remarks, this a "plain non sequitur." Nevertheless 
it is a fair, reasonable, and, we might say, necessary, inference from the 
language used. 

The reason for this discrepancy between the inference and the logic 
is that there is something left unsaid, which is implied from the lan- 
guage used, and, if supplied, would complete the logic. When our 
friend gives expression to the sentence, " I do not intend to go to Rich- 
mond if it rains," he discloses the fact that the idea of going to Rich- 
mond is predominant in his mind. He negatives this idea in one in- 



812 VIRGINIA LAW REGISTER. [April, 

stance, and one only, that is in case it rains. We have a right to pre- 
sume that if he intended to negative the idea in any other instance, he 
would have said so. The impression conveyed is the same as if he had 
said, ' ' I intend to go to Richmond tomorrow, but do not intend to go 
if it rains." 

When the legislature said ' ' possession of part shall not be construed 
as possession of the whole when an actual adverse possession thereof 
can be proved," it shows that the idea of possession of part being pos- 
session of the whole was predominant in the legislative mind. This 
idea was negatived in one instance, and one only, namely, "when ac- 
tual adverse possession can be proved." If the legislature intended 
to negative the idea in any other instance, we have the right to pre- 
sume that it would have said so. Hence the maxim so often resorted 
to in the construction of statutes : ezpressio unius exclusio est alterius. 
Applying this maxim to the statute in question the corollary is at once 
obvious. 

It will be seen, therefore, that the corollary so vigorously assailed 
by Mr. Pettit is a fair, reasonable, and, in fact, necessary deduction 
from the statute, when we apply the ordinary rules of statutory inter- 
pretation thereto. 

But why resort to the corollary at all ? It is a principle of the 
common law that possession of part is always possession of the whole 
when there is no actual adverse possession. 

" There is no doubt that, according to the settled doctrine of the common law, a 
person might, by entering upon a part of a tract or parcel of land, in the name of 
the whole, gain possession of the whole, where the possession was at the time of 
making such entry vacant." 

(See Stull v. Rich Patch Co. , 92. Va. 276, where this language is 
quoted with approval, and cases cited). 

In other words, "possession of part is construed to be possession of 
the whole, when no actual adverse possession can be proved." It is 
immaterial whether you call this a corollary from the statute, or a 
principle of the common law ; it is nevertheless law. 

The case of Stull v. Rich Patch Co. , supra, approved the decision 
of Taylor v. Burnsides, 1 Gratt. 165, which decided that where the 
junior claimant has entered upon any part of the interlock before the 
senior claimant has entered upon any part of his tract, the junior claim- 
ant becomes adversely possessed of the whole of the interlock, which 
adverse possession is not interrupted by the senior claimant taking pos- 
session of a part of his tract, outside of the interlock. 
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Two important principles were fixed by this case. The first is that 
the constructive possession of a senior claimant rendered inoperative 
by the statute, when there is an "actual adverse possession," is ren- 
dered inoperative not only as to the land actually in the possession of 
the adverse claimant, but as to the whole of the land claimed adversely 
by him, under color of title ; in other words, as to the whole of the 
interlock. 

The second principle fixed by this case is that the rule " possession 
of part is possession of the whole" applies as to the interlock, and re- 
fers to the possession of the junior claimant. If this were not true, how 
could the junior claimant have been considered as having possession of 
the whole of the interlock ? He certainly had only possession of a part 
of the interlock. He was construed to have possession of the whole. 
Why? Necessarily because "possession of part is possession of the 
whole." 

Let us recur to the "open question." Whatever else may be said 
of the statute, it excludes the idea of any "constructive possession" 
when there is an actual adverse possession. Whether this changes the 
common law or is merely declaratory thereof is immaterial. And the 
case of Stull v. Rich Patch Co. further excludes the idea of the " con- 
structive possession" of the senior claimant extending to any part of 
the interlock when there is an actual adverse possession of a part of it. 

1. Before the junior claimant enters : 

Of course the senior claimant has possession of the whole, because 
he has possession of a part, and there is no actual adverse possession. 

2. After the junior claimant enters on apart of the interlock: 

(a) The senior claimant has no ' 'constructive possession" of the whole 
because there is an actual adverse possession. He has no "construct- 
ive possession " of any part of the interlock because there is an actual 
adverse possession of a part of it by one" claiming the whole under color 
of title. Stull v. Rich Patch Co. (supra). 

(b) The junior claimant has "constructive possession " of the whole 
of the interlock, having actual possession of a part, the case of Stull v. 
Mich Patch Co. expressly excluding the idea of any possession, actual 
or constructive, on the part of the senior claimant, of any part of the 
interlock, when there is an actual adverse possession of any part of the 
interlock, also establishing the principle that "possession of part is 
construed to be possession of the whole " as to the junior claimant with 
reference to the interlock. 
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In other words, the senior claimant, as to the interlock, has only a 
seisin in law ; whereas the junior claimant has a possession of part con- 
strued to be possession of the whole, under color of title. It would 
seem, then, that the junior claimant is not confined to his pedis positio 
as has been so ably argued. 

In Sulphur Mines Co. v. Thompsom, 93 Va. 321, the court said : 

" Where there is no controversy, the rule that possession of the part is posses- 
sion of the whole, is taken to be in reference to the entire tract, but where there is 
a conflict of title it is taken to be in reference to such conflict." 

This language is rather significant in view of the arguments which 
have been advanced, in the teeth of the Ritch Patch case, that "pos- 
session of a part" only applies to the senior claimant. If " possession 
of the part," etc., only applies to the senior claimant, how can it 
be said that the rule "when there is a conflict of title is to be taken 
in reference to such conflict ? ' ' The senior claimant in the case before 
us has no "possession of part" of the land in controversy. Yet the 
court says the rule applies ' ' where there is a conflict and is taken in 
reference to such conflict. ' ' Since the statute applies in case of a con- 
flict, or interlock, and is taken in reference to such conflict, or inter- 
lock, when it refers to "possession of part," it must of necessity apply 
to the only one who has ' ' possession of part, ' ' and he is the junior 
claimant. 

These cases certainly lend much weight to Mr. Minor's paraphrase 
of the statute : 

" Possession of part of the land in dispute shall not be construed as possession of 
the whole of such land, when actual adverse possession thereof can be proved," 

and to his corollary : 

" Possession of part of the land in dispute Bhall be contrued as possession of the 
whole of such land, when no actual adverse possession thereof can be proved. ' ' 

It is respectfully submitted, with great diffidence, that the language 
of these two cases practically sustains Mr. Minor's contention that the 
" open question" will eventually be answered by giving to the junior 
claimant title to the whole of the interlock. 

David H. Leake. 

Goochland, Va. 



